STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
RESI DENCE | NN RESORT,
Petiti oner,
VS. CASE NO. 88-3469RP

DEPARTMENT OF COMMUNI TY AFFAI RS

Respondent .
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FI NAL CRDER

Pursuant to Notice, this cause was heard by Linda M Rigot, the assigned
Hearing Oficer of the Division of Adm nistrative Hearings, on July 12, 1989, in
Key West, Florida.

APPEARANCES

For Petitioner: WIliamJ. Roberts, Esquire
Roberts, Egan and Routa
217 Sout h Adams Street
Post O fice Box 1386
Tal | ahassee, Florida 32302

Fred Tittle, Esquire
Tittle & Tittle, P. A
Post O fice Drawer 535
Taverni er, Florida 33070

For Respondent: David Jordan, Esquire
Department of Community Affairs
2740 Centerview Drive
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

VWhet her proposed Rule 9J-14.006 is an invalid exercise of del egated
| egislative authority.

PRELI M NARY STATEMENT

On April 29, 1988, Respondent Department of Conmunity Affairs filed an
appeal of a devel opnent order obtained by Petitioner Residence Inn Resort and
i ssued by Monroe County, an Area of Critical State Concern. That appeal was
filed pursuant to Section 380.07, Florida Statutes. On July 15, 1988,
Petitioner Residence Inn Resort filed this Petition to Determne the Invalidity
of a Proposed Rule, challenging proposed Rule 9J-14.006. This challenge to the
proposed Rule was filed pursuant to Section 120.54, Florida Statutes. The
parties agreed to consolidate the final hearings for the two proceedings, and a
Recomended Order in the case of Departnent of Conmmunity Affairs v. Peter Louis



Edwards; Wgwam Inc., a Pennsylvania corporation; and Monroe County, Florida,
DOAH Case No. 88-3450, the Section 380.07 appeal, has been issued simultaneously
with this Final Oder.

Petitioner Residence Inn Resort presented the testinony of Ty Synroski
Charles Pattison, D. Sullins Stuart, Dan Hoyt, Richard Mercer, and WlliamlL
Johnson. Additionally, Petitioner's Exhibits nunbered 1-9 were admitted in
evi dence. Although Petitioner was granted | eave to file a post-hearing
deposition to be taken of a M. Petsky, which deposition would then becone
Petitioner's Exhibit nunbered 10, no such deposition was filed. Rather, a
deposition of a WlliamHunt was filed on July 27, 1989. That deposition
i nvol ved the presentation of opinion testinmny based upon studies conducted
after the final hearing. Although no request was nmade by the parties to
substitute the deposition of WIlliamHunt for the deposition of M. Petsky, and
al t hough no notion was made by Petitioner to reopen the final hearing to take
addi ti onal evidence, and al though no notion was made by Petitioner to perform
studies after the close of evidence on July 12, 1989, Respondent Departnent of
Community Affairs has not objected to consideration of the deposition on any of
t hose grounds or on any other grounds. Accordingly, the deposition has been
marked as Petitioner's Exhibit nunbered 10 and has been considered by the
undersigned as part of the evidence in this proceeding. It should be noted that
t he deposition has not been dispositive of any of the issues in this proceedi ng
or in the consolidated case, DOAH Case No. 88-3450.

Respondent presented the testinmony of Rick Hall, James L. Quinn, Law ence
V. A ney, and Maria D. Abadal. Additionally, Respondent's Exhibits nunbered 1-
15 were admitted in evidence.

Both parties submtted post-hearing proposed findings of fact in the form
of proposed final orders. A ruling on each proposed finding of fact can be
found in the Appendix to this Final Oder

FI NDI NGS OF FACT

1. Wgwam Inc., the devel oper of Residence Inn Resort, is the present
equi tabl e owner of the subject parcel and is the successor to the devel opnment
aut hori zations for a proposed hotel and narina.

2. The subject parcel is a tract of land |located at MIle Marker 52.4, on
US. 1, on a portion of Government Lot 2, in Section 6, Township 66 South, Range
33 East, on Key Vaca, Marathon, Mnroe County, Florida.

3. The subject parcel consists of 4.82 acres of |and above water |ocated
between U. S. 1 and the Atlantic Ccean. Located within the subject parcel is a
dredged harbor at |east 8 feet deep bel ow nean sea |l evel at nean |ow tide.

4. On January 23, 1986, the Monroe County Conm ssion by resol ution
designated the entire subject parcel Destination Resort (hereinafter "DR').
Petitioner offered no evidence to show that the Departnent of Comunity Affairs
received a copy of that resolution or that the Departnment was aware of that
resolution. The Departnent did not appeal the "DR' designation on that parce
of property as a devel opnent order, pursuant to Section 380.07(2), Florida
St at ut es.

5. The current NMonroe County Conprehensive Pl an, Land Devel opnment
Regul ati ons, and Land Use Maps were adopted by the Monroe County Comni ssion on
February 28, 1986, by Resolution No. 049-1986. Those Land Use Maps showed the



| and use designation for the subject parcel as "DR' along the Atlantic Ccean and
"SR' (Suburban Residential) along U S. 1.

6. The di screpancy between the January 23, 1986, Monroe County resol ution
and the final Land Use Maps adopted by Resolution No. 049-1986 was the result of
an error made by Monroe County staff before transmittal of the Land Use Maps to
the Departnment of Community Affairs and the Adm nistration Conm ssion
Petitioner offered no evidence to show that the Departnent of Comunity Affairs
knew or shoul d have known that the Land Use Maps transmitted to the Depart nment
contained a clerical error regarding the subject property.

7. The current NMonroe County Conprehensive Plan, Land Devel opnment
Regul ati ons, and Land Use Maps were approved by the Departnment of Conmmunity
Affairs and the Adm nistration Comm ssion on July 29, 1986, and becane effective
on Septenber 15, 1986.

8. Since the adoption of the current Land Use Maps, the oceanward three-
gquarters of the subject parcel has been designated "DR' and the | andward one-
quarter of the subject parcel has been designated "SR’

9. Land Use Map Amendnent No. 100, adopted by the Monroe County Board of
County Conmi ssi oners on Novenber 18, 1987, and rejected by the Departnent of
Community Affairs, which is the subject of this rule chall enge, would
redesi gnate the entire subject parcel "DR'

10. Proposed Rule 9J-14.006, Florida Adm nistrative Code, contains the
Department of Community Affairs' determ nation approving and rejecting severa
Monr oe County ordi nances whi ch anmend the Monroe County Land Use Maps as to
hundreds of parcels of |and and whi ch anend ot her Monroe County Land Devel opnent
Regul ations. As part of that proposed rule, Land Use Map Anendnment No. 100 is
rejected by the Department of Community Affairs. The Petition filed in this
cause chall enges the proposed Rule only as it relates to the subject parcel

11. Al though Land Use Map Anendnent No. 100 is intended to correct Monroe
County's clerical error by reflecting that the entire subject parcel is
designated "DR," it presents to the Departnment of Community Affairs a different
designation than that previously approved by the Departnment, i.e., it changes
the "SR' designation for the | andward one-quarter of the subject property which
was approved by the Departnent of Community Affairs and the Adm nistration
Conmi ssion to a designation of "DR " which change in designation is rejected by
the Departnment of Community Affairs as part of proposed Rule 9J-14.006, Florida
Adm ni strative Code.

12. The Devel opment Order under appeal in the conpani on case, Pl anning
Conmi ssi on Resol ution No. 13-87, approves a mmjor conditional use for the
subj ect property utilizing the "DR' designation by allow ng construction of a
96-unit hotel resort and utilization of the harbor within the subject property's
boundari es as a nmari na.

13. Section 380.0552, Florida Statutes, requires any amendnent to the
Monr oe County Conprehensive Pl an, Monroe County Land Devel opnment Regul ati ons and
Land Use Maps to conmply with the follow ng principles for guiding devel opnent:

(a) To strengthen | ocal governnent
capabilities for nanagi ng | and use and

devel opnent so that | ocal government is able
to achi eve these objectives wthout the



continuation of the area of critical state
concern designation.
To protect shoreline and marine
resources, including mangroves, coral reef
formati ons, seagrass beds, wetlands, fish
and wildlife, and their habitat.

* * %
To protect the value, efficiency
cost-effectiveness, and anortized |ife of
exi sting and proposed nmjor public
i nvestments, including:

* * %
3. Solid Waste coll ection and di sposa

facilities.
* * %

14. The dredged harbor on the subject parcel is at |east 8 feet deep
However, just oceanward of the project boundary, the undredged ocean bottom
shoals to less than 4 feet at nean low tide. This area is nore than 4 feet deep
nmeasured from nean sea | evel

15. A marina is permtted as a major conditional use in a "DR' resort
district provided that, "the parcel proposed for devel opnent has access to water
of at |east 4 feet bel ow nean sea |evel at nean low tide." Section 9-
213.B.2.a., Mnroe County Land Devel opnent Regul ati ons. The Land Devel opnent
Regul ati ons define the phrase "water of at |least 4 feet bel ow nean sea |evel at
nmean |ow tide" to nmean

| ocations that will not have a significant
adverse inpact on off-shore resources of
particul ar i nportance. For the purposes of
this definition, off-shore resources of
particul ar i nportance shall nean .
shal | ow water areas with natural marine
communities with depths at nean | ow tide of
| ess than four (4) feet

Section 3-101. W1., Mnroe County Land Devel opnent Regul ati ons.

16. The shall ow water area just oceanward of the project boundary is
conpri sed of a natural marine comunity of seagrass beds. The dom nant species
is turtle grass, also known as Thall assi a.

17. The harbor within the subject parcel does not have access to water of
at least 4 feet bel ow nean sea level at nean low tide. The shallow water area
between the marina and open water is covered with a natural marine comunity
with a depth at nean low tide of less than 4 feet, and it has not been
denonstrated that access to open water fromthe proposed mari na can be achi eved
wi t hout significant adverse inpact to that natural marine community.

18. The "DR' designation allows, and often tines contenplates, a marina
within the resort. Section 9-213.B.2., Mnroe County Land Devel opnment
Regul ati ons. The expansion of the "DR' designation where a marina could only be
constructed in violation of the Land Devel opment Regul ati ons does not conply
with principle for guiding devel opnent (b).



19. Any devel opnment constructed on the subject parcel will utilize the
Long Key Solid Waste Facility, which has a maxi num capacity of 3 to 4 years.
The increase in density between "SR' and "DR' will decrease the expected life
span of the facility. The increase in density will not conply with principle
for guiding devel opnent (h)3., which encourages protection of ... the val ue,
efficiency, cost-effectiveness, and anortized |ife of existing and proposed
maj or public investnments, including solid waste collection and di sposa
facilities."”

20. As used in the Monroe County Land Devel opnent Regul ations, a
destination resort is a hotel conplex that includes nore anenities and
facilities than an ordinary hotel. These anenities and facilities are so
attractive that guests tend to spend nore tinme on-site and, therefore, have |ess
i npact off-site. Because of these reduced inpacts, destination resorts have the
hi ghest maxi mum net density of any Monroe County | and use designation

21. The Mdnroe County Land Devel opnent Regul ati ons state that the purpose
of the "DR' district

is to establish areas suitable for the
devel opnent of destination resorts.
Destination resorts are contenplated to be
| ocated on sites of at |east 10 acres except
where the | ocation and character of the site
or the devel opnent itself is such that off-
site inpacts will be reduced.

Section 9-114, Mnroe County Land Devel opnent Regul ati ons.

22. The subject parcel, at less than half of the normal 10 acres, is not
| arge enough to include all the anenities that are necessary for a destination
resort. In the conpanion Section 380.07 appeal of the devel opnent order
Wgwam Inc., the devel oper of Petitioner in this case, attenpted and failed to
denonstrate that a proposed 96-room hotel could include enough anenities to
reduce off-site inpacts to the extent required by the Mnroe County Land
Devel opnent Regul ati ons.

23. Approval of the proposed map anendnment woul d continue and expand an
i nproper | and use designation for the parcel owned by Wgwam Inc. Even the
expanded designation is not |arge enough to support a destination resort, and
Wgwam Inc., failed to show that off-site inpacts will be reduced. This
continuation of an inproper |and use designation would not conply with principle
for guiding devel opnent (a) which seeks "[t]o strengthen | ocal government
capabilities for managi ng | and use and devel opnent so that |ocal governnent is
abl e to achieve these objectives wi thout continuation of the area of critica
state concern designation.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has jurisdiction over the
parties hereto and the subject matter hereof. Sections 120.54 and 120.57(1),
Fl orida Statutes.

25. The Departnment of Conmunity Affairs is the State Land Pl anni ng Agency
as defined in Section 380.031(18), Florida Statutes. A portion of Mnroe
County, including the subject parcel, has been designated the Florida Keys Area
of Critical State Concern by Section 380.0552, Florida Statutes.



26. The principles for guiding devel opment found in Section 380.0552(7),
Florida Statutes, apply to this case. Any anendnents to the Land Use Maps
enacted by Monroe County nust be subnmitted to the Departnent of Community
Affairs for approval or rejection, pursuant to Section 380.0552(9). Amendnents
to the Land Use Maps becone effective when approved by the Departnent. The
Department is directed to approve a proposed anmendnment to the Land Use Maps if
it is in compliance with the principles for guiding devel opment; conversely, the
Departnent is without authority to approve a proposed amendnent which is not in
conpliance with the principles for guiding devel oprnent.

27. Since the proposed anendnent to the Monroe County Land Use Map which
is the subject of this proceeding does not conply with the principles for
gui di ng devel opnent, the Department is directed by Section 380.0552 to reject
t he amendnent. \Wether the Land Use Map showi ng Petitioner's parcel of |and
transmtted to the Departnment and approved by the Departnent of Conmunity
Affairs and the Adm nistration Conm ssion contained a clerical error is
uni mportant. \What was approved was the Land Use Map carrying the designation
"DR' for the oceanward three-quarters of the parcel and the designation "SR' for
the | andward one-quarter of the parcel. Wether the amendnent approved by
Monroe County corrects a clerical error or constitutes a change in designation
is immaterial since it does not conply with the principles for guiding
devel opnent, and the Departnent therefore need not, and cannot, approve that
anendnment no matter why the anmendnent has been proposed.

28. Section 380.0552(9), Florida Statutes, constitutes both the specific
authority for and the | aw i npl emented by proposed Rul e 9J-14.006. That Section
provi des that any | and devel oprment regul ati on, and therefore the Land Use Maps
whi ch are part of the Land Devel opnent Regul ati ons, nmay be anended by | oca
government but the anmendment shall beconme effective only upon approval by the
State Land Pl anni ng Agency. The State Land Pl anning Agency is required to
revi ew the proposed change to determine its conpliance with the principles for
gui di ng devel opnent. Accordingly, the Departnment is authorized to review for
approval or rejection Land Use Arendnent No. 100, and proposed Rul e 9J-14. 006,
Florida Adm nistrative Code, is a valid exercise of delegated |egislative
authority. That proposed Rule, specifically as relates to that small portion of
t he proposed Rul e which has been challenged in this proceeding, is neither
arbitrary nor capricious; rather, it is in conpliance with the legislative
mandate set forth in Section 380.0552, Florida Statutes. Petitioner's argunent
that the Land Use Maps are not part of the Land Devel opnent Regul ations is
wi thout nerit. E L. "Shorty" Allen, et al. v. Honorable Bob Martinez, Governor,
et al., DOAH Case No. 88-5797R (Final Order entered March 20, 1989).

29. Petitioner asserts that equitable estoppel bars rejection of Mnroe
County's redesignation of the "SR' portion of the property to "DR " dains of
equi tabl e estoppel are inappropriate in a Section 120.54 rule challenge. In
such a proceeding, a substantially affected person may seek an adm ni strative
determ nation of the invalidity of a proposed Rule on the ground that the
proposed rule is an invalid exercise of delegated |egislative authority. A
Section 120.54 proceedi ng does not involve the determ nation of the
applicability of a rule to a particular person. It sinply involves the
determ nati on of whether there is statutory authority for the rule itself. Even
if equitable estoppel were appropriate in a proceedi ng chall enging a proposed
rule, the evidence in this cause denonstrates that the only action taken by the
Department of Community Affairs with regard to the |and use designation of the
subj ect parcel was to approve the present designation of "SR' and "DR, " the
designations transmtted to it by Monroe County for approval. No evidence was



of fered to show any action by the Departnment that could formthe basis for an
est oppel against rejection of the proposed change.

Based upon the foregoing Findings of Fact and Concl usi ons of Law,
Petitioner has failed in its burden of proving that the portion of proposed Rul e
9J-14.006 rejecting Land Use Map Amendnent No. 100 is an invalid exercise of
del egated legislative authority. It is, therefore,

ORDERED that the Petition to Determine the Invalidity of a Proposed Rule
filed in this cause is hereby di sm ssed.

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 18th day of
Cct ober, 1989.

LINDA M RI GOT

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 18th day of October, 1989.

APPENDI X TO FI NAL ORDER
DOAH CASE NO.  88- 3469RP

1. Petitioner's proposed Findings of Fact nunbered 1-10 have been adopted
ei ther verbatimor in substance in this Final Oder

2. Petitioner's proposed Findings of Fact numbered 11, 12, and 18-24 have
been rejected as being irrelevant to the issue under consideration herein.

3. Petitioner's proposed Findings of Fact nunbered 13-16 have been
rejected as not constituting findings of fact but rather as constituting
statenments of the Departnent's position in this cause.

4. Petitioner's proposed Finding of Fact nunbered 17 has been rejected as
bei ng unnecessary for determ nation of the issue herein.

5. Respondent's proposed Findings of Fact nunbered 1-20 have been adopted
ei ther verbatimor in substance in this Final Oder

COPI ES FURNI SHED:

Davi d Jordan, Esquire
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399

WIlliamJ. Roberts, Esquire
Roberts, Egan and Routa

217 South Adans Street

Post O fi ce Box 1386

Tal | ahassee, Florida 32302



Fred Tittle, Esquire
Tittle & Tittle, P. A
Post O fice Drawer 535
Taverni er, Florida 33070

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
1802 The Capitol

Tal | ahassee, Florida 32399- 0250

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



